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LIABILITY OF BANK FOR FAILING TO DE- 
TECT FORGERIES WHEN DEPOSITOR 
DOES NOT VERIFY BANK STATEMENT. 


Does the fact that a depositor fails to 
verify his bank statement each month and 
examine his cancelled checks release a bank 
from liability for forgeries committed by 
an employe? The U. S. Circuit Court of 
Appeals (2nd Cir.) recently held that it 
does. Hammerschlag Mfg. Co. v. Im- 
porters and Traders Nat'l Bank, 262 Fed. 
Rep. 266. In this case it appeared that de- 
fendant permitted its bookkeeper to make 
out all checks which were then signed by 
the vice president. Some of these checks 
were payable to bearer and intended. to 
compensate the bookkeeper for petty cash 
items. These checks, after signing, were 
raised by the bookkeeper to larger figures 
and cashed at the bank. This practice con- 
tinued for more than a year before it was 
finally discovered, upon which the plaintiff 
company sought to hold the bank liable for 
paying the checks which had been so raised. 
The bank claimed that since plaintiff cor- 
poration had made no complaint of the im- 
proper payment of checks on receipt of its 
monthly statements and cancelled checks, 
defendant was relieved of liability for 
checks paid more than a year previous to 
plaintiff's demand. ‘The trial court took the 
case away from the jury, first, on the ques- 
tion of fact, whether the alteration was dis- 
coverable by reasonable care on the part 
of the bank ; and second, on the question of 
law, whether plaintiff was not guilty of 
laches in failing to complain to the bank 
within 30 days after receipt of cancelled 
checks in accordance with the rule of the 
bank. The Court of Appeals, in affirming 
the trial court’s decision, decided both these 
questions in favor of the bank. 

It is difficult to understand on what 
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ground the trial court felt bound to take the 


case from the jury on the question of fact 
as the evidence set out by the Court was 
conflicting. On the second point respecting 
plaintiff’s negligence in failing to examine 
its cancelled checks, the position of the 
Court of Appeals, in sustaining the trial 
court’s action, raises an interesting ques- 
tion. ‘The Court said: 


“When the plaintiff sent its passbook to 
defendant to be balanced, it in effect de- 
manded to be informed as to the condition 
of its account, and, when the balanced pass- 
book and the vouchers were returned, the 
silence of the plaintiff respecting the re- 
turned vouchers and the entries in the pass- 
book amounted to an admission on its part 
as to their correctness. The rigid responsi- 
bility imposed on banks must be maintained. 
It is equally important, however, that de- 
positors who make negligent examinations 
of the accounts rendered to them by their 
banks should themselves sustain the losses 
which result from their own and not the 
bank’s carelessness, and which would have 
been prevented if they themselves had exer- 
cised reasonable care. ‘The plaintiff seeks 
in this case to hold the bank responsible 
for the payment of checks raised by its own 
employe, who was authorized by it to pre- 
pare the checks and to obtain the money on 
them, and over whose conduct no reason- 
able supervision was exercised.” 


There are several decisions to the effect 
that the depositor is bound personally or 
by an authorized agent, and with due dili- 
gence, to examine the passbook and vouch- 
ers, and to report to the bank without un- 
reasonable delay any errors that may be dis- 
covered; and if he fails to do so, and the 
bank is misled to its prejudice, he cannot 
afterwards dispute the correctness of- the 
balance shown by the passbook. It is also 
held that, if the duty of examination is 
delegated by the depositor to the clerk guilty 
of the forgeries, he does not so discharge 
his duty to the bank as to relieve himself 
from loss. Critten v. National Bank, 171 
N. Y. 219, 63 N. E. 969, 57 L. R. A. 529; 
Leather Mnfrs. Bank v. Morgan, 117 U. 
S. 96, 6 Sup. Ct. 657; Meyers v. South- 
western Nt’l Bk., 193 Pa. 1, 44 Atl. 280, 
74 Am. St. Rep. 672; Morgan v. Trust Co., 
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208 N. Y. 218, 101 N. E. 871, L. R. A. 
1915 D, 741; First Nat’l Bank v. Allen, 100 
Ala. 476, 14 So. Rep. 335, 27 L. R. A. 
426, 46 Am. St. Rep. 80. 


The Court, however, goes further in its 
decision and holds that there can be no 
recovery even upon checks forged prior to 
the first balancing of the bank book after 
the forgery. The rule in New York and 
many states makes a bank liable for forged 
checks paid before the balancing of the pass 
book although as to subsequent forgeries 
of the same character, they are not liable. 
The only limitation on this rule is that the 
bank shall not have lost any opportunity 
to obtain restitution. Critton v. National 
Bank, supra. 


Our objection to the decision of the Court 
in the principal case is not to its statement 
of the law, but because it saw fit to take 
the case from the jury. The failure of the 
plaintiff to examine his checks did not, of 
itself, release the bank from liability for 
its own negligence. The question in such 
cases is a question of fact, to-wit, whether 
plaintiff’s failure to examine his checks was 
a contributing cause of the forgery. Thus 
in Leather Manufacturers Bank v. Morgan, 
supra, the Supreme Court of the United 
States distinctly declared, that “if the de- 
fendant’s officers, before paying the altered 
checks, could by proper care and skill have 
detected the forgeries, then it cannot re- 
ceive a credit for the amount of those 
checks, even if the depositor omitted all ex- 
amination of his account.” 


In other words the question is always 
one for the jury, for the reason that when 
the plaintiff makes out a prima facie case 
of forgery (as he did in this case) the bur- 
‘en of proof is on the defendant to establist 
his defense that plaintiff’s negligence in fail- 
ing to examine his passbook contributed to 
the forgery. Under such circumstances, 
there is no conceivable reason why the Court 


should take the case from the jury and give. 


judgment for defendant as a matter of law. 
If the burden were on the plaintiff to show 





that his negligence did not contribute to the 
forgery, it is easy to understand that the 
Court might take the case away from the 
jury but with the burden resting on the de- 
fendant this can hardly be justified. In the 
case of Leather Manufacturers Bank v. 
Morgan, the Supreme Court remarked, 


' that “the question of the depositor’s neg- 


ligence in examining his returned passbook 
and youchers was a question for the jury.” 


Moreover, as we understand the law on 
such cases the bank must prove not only 
that the negligence of plaintiff contributed 
to the forgery but that the forgery itself 
was of such a character as not to be easily 
detected. For, if the bank’s officers, before 
paying the altered checks, could, by proper 
care and skill, have detected the forgeries, 
then it cannot receive a credit for the 
amount of those checks, even if the depos- 
itor omitted all examination of his account. 
Leather Manufacturers’ Bank v. Morgan, 
117 U.S. 96, 6 Sup. Ct. 657, 29 L. Ed. 811. 


The mistake of the Court in this case is 
in deciding a question of fact as a question 
of law. The question whether the forgery 
was discoverable or not by the exercise of 
reasonable care and the question of the ef- 
fect of plaintiff's negligence were questions 
which must go to the jury after plaintiff 
has made out a prima facie case by proving 
that the paper paid by the bank was not its 
paper and therefore not properly charged 
to its account. 








NOTES OF IMPORTANT DECISIONS. 





LIABILITY OF ELECTRIC RAILWAY FOR 
INJURY TO BOY COMING IN CONTACT 
WITH LIVE TROLLEY WIRE.—Electric rail- 
ways are not insurers; nor can they be re- 
quired to do the impossible. So long as the 
state grants permission to a street railway to 
use overhead trolley wires for power there is 
certain to be a risk to the public against which 
no foresight can provide. In the first place, 
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such a wire cannot be insulated as in the case 
of electric light wires. In the second place, the 
expense would be so great that no possible 
guards could be provided that would prevent 
someone somewhere along the line touching 
the wire with an iron pole or throwing a wire 
over it. That under such circumstances no lia- 
bility attaches to the railway company is the 
effect of the decision in the recent case of 
Adams v. Bullock, 125 N. E. 93. 


In this case the plaintiff, a boy, 12 years old, 
was given a verdict against the defendant, re- 
ceiver of an electric railway, because of an 
injury which resulted from a wire thrown over 
the railing of a bridge crossing the electric 
road, coming in contact with a trolley wire. 
In reversing the judgment of the lower court, 
the Supreme Court called attention to the fact 
that the use of an overhead trolley system was 
itself not so inherently dangerous as to amount 
to negligence; otherwise its franchise would be 
defective as authorizing that which was not 
lawful. Dumphy v. Montreal, etc., Co., 1907 A. 
C. 454. 


Of course the highest degree of care is re- 
quired of those who make use of such a dan. 
gerous agency as that of electricity. But it 
would be difficult, as the New York Cowt said, 
to so guard a trolley wire as to prevent the 
possibility of an accident of the kind coming 
before the Court in the principal case. 


The great weight of authority sustains the 
Court in its decision in this case. See Vanatta 
v. Laneaster Co., 164 Wis. 344, 159 N. W. 940; 
Parker v. Charlotte R. R. Co., 169 N. C. 68, 85 
S. E. 33; Kempf vy. So. Ry. Co., 82 Wash. 263, 
144 Pac. 77, L. R. A. 1915 C, 405. 





RIGHT OF HEIRS TO LAND DEVISED FOR 
PARTICULAR CHARITABLE PURPOSES, 
NOT CARRIED OUT BY TRUSTEE.—Is a de- 
vise of real property to a trustee for a particu- 
lar charitable purpose an estate on condition so 
that if the trustee fails to carry out the trust 
in a reasonable time, the estate will revert to 
the heirs? It is so held by the Supreme Court 
of Tennessee in the recent case of Nolfe v. 
Byrne, 219 S. W. Rep. 1. 


In this case the testatrix devised to Rt. Rev. 
Thomas S. Byrne, Bishop of Nashville, and to 
his successors in office a tract of about five 
acres near the City of Memphis, upon which 





to build a home for indigent Roman Catholics. 
The testatrix further declared that “my sole 
aim and desire in making the foregoing request 
is to assist in an humble way in the founding 
of an institution for the aged and indigent.” 
This devise was received by the defendant in 
1898. In 1916 the plantiffs, heirs of the tes- 
tatrix, complained that the devise had not been 
carried out, but were told that the devise was 
not sufficient for the purpose of erecting a home 
and that other money would have to be raised. 
The plaintiffs then brought suit alleging that 
the devise was an estate on condition subse- 
quent and that since the condition of the de- 
vise had not been performed, the property 
should revert to the heirs. The lower court 
sustained a demurrer to the petition, but the 
Supreme Court reversed the decision and sent 
the case back for trial. The Court said: 


“In the present case it appears that the tes. 
tatrix did not provide for a completed trust. 
She did not establish a trust, but rather made 
a contribution toward the establishment of a 
charitable trust. 

“The devise consisted of a lot with several 
old houses on it. $1,000 in money was pro- 
vided by item 6 of the will “to assist in the 
maintenance for the first year’ of the home 
projected. It was furthermore provided in the 
will that the home be established or erected 
on said lot, but no fund was provided for the 
support of the home beyond the first year, 
and indeed no means were provided for the 
building of any home, unless it was contem- 
plated by the testatrix that part of the lot 
would be sold and the proceeds of the sale used 
for that purpose. We have no way of estimat- 
ing the value of the lot from the record before 
us. 


“It is therefore apparent that she did not 
regard the devise as of sufficient value to com- 
plete her project, but that she only intended 
‘to assist in an humble way’ in founding the 
institution. The testatrix undoubtedly ex- 
pected the trustee to procure additional funds 
from other sources for this enterprise, and her 
idea obviously was to make a contribution 
only. 


* * * * * * * * 


“Nevertheless it is manifest from the record 
that the testatrix did not intend that this de- 
vise should be used either by Bishop Byrne or 
by the Catholic Church for any purpose other 
than founding the home for the aged which is 
described. The testatrix says that the founding 
of this home is ‘my sole aim and desire,’ and 
that the gift is made ‘for the sole and only 
purpose of founding a home as hereinabove 
stated.’ 


“We are therefore of opinion that Bishop 
Byrne took title to this property upon condi- 
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tion subsequent. The substance of the condi- 
tion was that the home described be erected 
and maintained on the lot devised, and, ae 
cording to our present lights, it seems that the 
raising and the appropriation of additional 
funds for this project were necessarily contem- 
plated by the maker of the will.” 


It is the general rule that conditions subse. 
quent are not favored in the law because> of 
the forfeiture that results from the failure to 
comply with the condition. In such cases the 
courts will, as Mr. Tiffany states, (Real Prop- 
erty, p. 163), “construe language not as creat- 
ing a condition, but rather as creating a trust.” 
In Sugden on Powers (8th Ed.), page 106, the 
author says that “what by the old law was 
deemed a devise upon condition would now, per- 
haps, in almost every case, be construed a de- 
vise in fee upon trust, and by this construction, 
instead of the heir taking advantage of the 
condition broken, the cestui que trust can com- 
pel an observance of the trust by suit in 


equity.” 


In the Nolfe case, the trust is not for the 
benefit of an individual and there is therefore 
no cestui que trust to enforce the trust. In 
Charitable Trusts it is usually the duty of the 
Attorney General to enforce the trust, but in 
the Nolfe case the Court held that the Attorney 
General would have no right to seek to enforce 
a trust which is not self-executing, but which 
to enforce would require an order on the 
trustee to raise the necessary funds to carry 
out the trust. If this is the law then any de- 
vise toward a fund to be created is an estate 
upon condition, and the failure to raise the 
tund is a breach of the condition entitling the 
heirs to re-enter and take the property so de- 
vised. 

But how long may a trustee delay in carry- 
ing out a trust. The defendant in the Nolfe 
case contended that he had his whole lifetime 
in which to carry out the trust. That is indeed 
the general rule. Washburn on Real Property, 
$ 938. But the Supreme Court of Tennessee 
holds that this rule is not applicable where the 
devise is to a Bishop and his successors in 
office, such a devise being to a “succession in 
perpetuity.” In such cases the Court holds the 
trust must be performed in a reasonable time. 
See also Upington v. Archbishop Corrigan, 151 
N. Y. 148, 45 N. E. 359, 37 L. R. A. 794. 





THE WELTER OF REPORTS AND 
COURT OPINIONS. 





In 1826 Chancellor Kent estimated the 
number of English reports, excluding those 
pertaining to admiralty, elections, settle- 
ment cases and Irish reports, at 364; and 
American reports, textbooks and digests 
over 200. Story complained of the num- 
What would he 
say now? In 1832, one year after Justice 
Story complained of the multiplication of 
reports, the American reports were. esti- 
mated at 536. In 1845 it was estimated that 
there were 1,608 American and English re- 
On April 1, 1882, there were 
2,944 American State and Federal reports 
and 1,433 English (excluding 3 series of 
duplications), making a total of 4,377. By 
including the Irish, Scottish and British 
Colonial reports, the number was estimated 
at 5,232.) In 1916 the number in England, 
Ireland, Scotland and all the British Col- 
onial countries was 6,836; and in America 
9, 621; a total of 16,457. Counting the West 
system of reports of 1,015 volumes of that 
date, and the 914 volumes of selected cases, 
there was in America alone 11,650 volumes. 
From 1885 to 1916, a period of thirty years, 
over 6,000 reports were published, about 
1,600 more volumes than had been pub- 
lished in America down to 1882. 


ber of reports in 1831.. 


ports.* 


’ 


In 1914 there were published in America 
over 150,000 printed pages of opinions. No 
lawyer can read that many in a year; not 
even a law professor in a university who 
devotes his whole time to teaching students 
the law. No lawyer can give shelf room for 
them; and if he attempted to he and his 
stenographer would probably be compelled 
to keep their desks out in the hall. From 
1909 to 1914, inclusive, there were printed 
65,376 opinions in America, filling 630 
volumes. Well did a committee of the 


(1) 16 Am. L. Rev. 320; 1 Kent Com. 474, note; 
20 Yale L. Jr. 377. 

(2) 16 Am. L. Rev. 430. 

(3) 16 Am. lL. Rev. 432, 434. 
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American Bar Association say, in 1914, 
That the increasing volume of the reported 
cases is a burden for which 
must be found.” 

Reports are a necessity and cannot be 
dispensed with. ‘The editor of Law Book 
News has well said: 


some relief 


“So long as the publication of the courts 
are a part of the law of the commonwealth, 
they must be made accessible to the ad- 
ministrators of the law. To suppress them 
does not do away with their force. It sim- 
ply removes them from the light, where 
they can be studied, mastered and used, to 
to the shadowy realm of uncertainties, 
where they become dangerous in propor- 
tion as they have become unknown. ‘The 
time has passed when men can believe that 
safety lies in ignorance. Safety lies in 
knowledge, and with every advance of the 
race the demand is made that knowledge 
shall become accurate and be used. more 
comprehensively. Neither accurate nor 
comprehensive knowledge of the law would 
be possible without law reports. This fact 
is clearly comprehended and tersely ex- 
pressed by Lord Bacon in his Advancement 
of Learning (book 863): ‘Above all, let 
the judgment of the supreme and the prin- 
cipal courts be diligently and faithfully re- 
corded; * * * for judgments are an- 
chors of the law, as laws are the anchors of 
the state.’ ’’* 


What is the relief? Several suggestions 
have been made, none of which has met 
with universal approval. One is that only 
selected opinions be published, when no 
constitutional or statutory provision is in 
the way of the pursuit of that course. Such 
is the course in England where a committee 
of lawyers appointed for that purpose make 
the selection. Another is that the Court 
itself direct what shall be published. And 
still another that the official reporters make 
the selection. Publishing only _ selected 
cases would greatly reduce the number of 
reports. 


What rule should be pursued in making 
the selection of cases to be published? Lord 
Justice Lindley, of the High Court of Jus- 


(4) 1 Law Book News 162. 





tice of England, has thus stated the rule that 
should control in the selection of cases for 
publication in that country, and it is appli- 
cable to this country as well as to that. 


“The subject reported,” says he, “should 
include all cases which introduce, or appear 
to introduce, a new principle or new rule, 
or which materially modify an_ existing 
principle or rule, or which settle a ques- 
tion of law on which the law is doubtful, 
or which for any other reason are pecu- 
liarly instructive. If these principles are 
not attended to, the reports will be unmeas- 
urably bulky, and time and labor will be 
wasted. Practically the great difficulty is 
to decide what ought to be done with cases 
turning on the construction of written 
documents, and with what are called prac- 
tice cases. As regards cases on the con- 
struction of documents, they should be ex- 
cluded, unless there is some good reason for 
including them. Cases turning on obscure 
sentences in wills, contracts or letters, which 
sorely puzzle those who have to put a mean- 
ing on them, are absolutely valueless for 
future guidance, and should not be reported 
at all. At one time there was a tendency, 
especially in the Chancery Courts, to try 
and construe one will by means of decisions 
on other wills more or less like it; but the 
tendency has been checked of late years, 
and there is not now any excuse for report- 
ing decisions on wills simply because they 
are difficult to construe. Similar observa- 
tions apply to other documents.”° 


But there are difficulties in the way of 
the selection of cases. If the Court makes 
the selection then there will be a trading of 
opinions in all likelihood, just like it is 
sometimes rumored that one judge proposes 
to another “If you will vote the way I want 
to decide the case I have in hand, I will 
vote for the way you want to decide the 
case you have in hand.” No judge will 
vote to suppress his fellow judge’s opinion 
when the latter wants it published because 


(5) Lord Justice Lindley, 19 Irish L. T. 217. 
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he has or may soon have an opinion he 
desires published. So a law of comity 
springs up among them with reference to 
the publication of formal written opinions. 

But then there are those who insist that 
all written opinions should be published. 
This view is well set forth by the editor of 
the Law Book News. 


“There is no use for reporters or pub- 
lishers to try to suppress opinions. ‘That 
has been demonstrated over and over again. 
An opinion once filed is law, and it remains 
law until it is overruled. It is just as much 
law while lying in manuscript files of the 
Court as when it appears in an ‘official’ re- 
port, which all men may buy; and, what is 
equally to the purpose, it will be cited. The 
idea that the inconvenience of having many 
decisions to examine can be obviated by 
putting some of them away in drawers, 
where they will gather dust, and be un- 


pleasant to handle, is on a par with the - 


idea of the famous bird who thinks to save 
his head by burying it in the sand. The 
head still remains a vital part of the anat- 
omy, and there are obvious ways of lo- 
cating it, if one sets out with that object 
in view, and does not mind a little digging. 
The experiment of keeping cases out of the 
published reports has been amply tried. 
The court reporters have undertaken to 
publish only important cases, the courts 
themselves have been requested to designate 
which of their opinions they considered un- 
worthy of preservation, and legislative ac- 
tion even, has been called in to effect the 
same end of reducing the volume of re- 
ported cases. The attempt has failed in 
each instance, and for the same reason. 
The unreported cases were still official 
utterances of the courts, and they could be 
and were still cited. They possessed as 
much virility as ever, and suppressing their 
publication only succeeded in turning them 
into snares in which even the wary might 
be tripped. It is a fact so evident that judi- 
cial utterances, which, under our system, 
constitute our legal authorities, must be 
made easy of access instead of difficult, 
that argument on the subject is almost an 
affront to the listener’s understanding.’”* 


“The system of selecting certain cases 
for publication is not generally favored,” 


(6) 1 Law Book News 194 (1894). 





said a committee of the American Bar As- 
sociation in 1916 on reporting. “In states 
where decisions are required to be in writ- 
ing and there is a selection of certain cases 
for publication in official reports, private 
enterprise will publish a complete report 
and there will thereby be unnecessary dupli- 
cation of decisions; that each case is im- 
portant to the parties interested; that all 
cases like men, are created equal and have 
equal rights.’ 

But what has just been said does not 
apply to the publication of dissenting and 
concurring opinions; and the statutes and 
constitutional provisions with reference to 
the publication of judicial opinions have no 
reference to them. 

Why should the lawyers be compelled to 
pay for dissenting or concurring opinions 
when they are of no earthly value to him? 
Who cares for them? 
What the lawyer wants is the Court's 
opinion in which is given the reason for 


Who reads them? 


the Court's decision. He cares nothing for 
the dissenting and very little for the con- 
curring opinions. 

received the 
Mr. 
Justice Story wrote to Mr. Wheaton, the 


Dissenting opinions have 
censure of many lawyers and writers. 


reporter, concerning a dissenting opinion 
he had been urged to prepare: “I have de- 
termined not to deliver a dissenting opinion 
in Olivera v. United States Ins. Co.* The 
truth is, | was never more entirely satisfied 
that any decision was wrong than that is, 
but Judge Washington thinks (and very 
correctly) that the habit of delivering dis- 
senting opinions on ordinary reasons weak- 
ens the authority of the Court, and is of no 


public benefit. 
Hon. Henry Wallman, before the Green- 
wood Club of Kansas City, in 1898, very 
forcibly presented the argument against 
dissenting opinions which | now quote: 


“There should never be a dissenting opin- 
ion in a case decided by a Court of last re- 


sort. No judge, lawyer or layman should 
(7) 2 Am. Bar Assn. Journal, 622 (1916). 
(8) 3 Wheaton 183. 
(9) 1 Leg. News (Cases) 170. 
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be permitted to weaken the force of the 
court’s decision, which all must accept as 
an unappealable finality. The decision 
should be that 6f the Court, and not of 
the judges as individuals. The judges 
should get together and render a decision 
settling the points in controversy. The 
decision rendered should not reflect the 
opinion of this judge or that judge, but 
should be the opinion of the Court.” 

“Of what use is a dissenting opinion in 
the Supreme Court,” asks the Canadian 
Legal News. “The decision of the major- 
ity fixes the law irrevocably, and their 
conclusion can be modified or reversed 
nothing short of legislative authority. For 
the purpose of exculpating or mitigating 
the guilt of the individual the dissent may 
be of consequence; but it is a mere sur- 
plusage when the question is what does 
such a case decide.” 


In the Indiana reports, I find that from 
the 6th to the 15th Appellate Court Re- 
ports, 22 concurring opinions were filed, 
covering 40 pages, and 42 dissenting opin- 
ions covering 243 pages. One dissenting 
opinion covers 32 pages. In many of the 
cases it is noted judge so and so dissents. 
In the last five volumes of that court only 
one dissenting opinion is filed, covering 
cnly three pages; but there are 20 con- 
curring ones. In the last five volumes of 
the Indiana Supreme Court are eight dis- 
senting opinions, covering 124 pages and 


nine concurring opinions, covering 61 
pages. One dissenting opinion covers 92 
pages. 


I think it is clear to all of us that if opin- 
ions are written, they will be published, 
cither officially or privately. In California 
and Nebraska are good examples of this as- 
sertion. In both of those states, acting un- 
der statutory direction, I believe, quite 
large numbers of eninions of the Supreme 
courts were omitted from the official vol- 
umes; but subsequently the legislatures di- 
rected their publication: and the volumes 
are now known as the unofficial reports 
of those states. 


One suggestion of relief is that courts 
cease writing opinions in cases that are af- 








firmed, or write a very short memorandum 
that the case in hand is affirmed upon the 
authority of a certain case already decided. 
We have a statute in this state allowing 
such a course to be followed. 


There are different views on this subject. 
In Illinois a statute of 1877 permitted the 
appellate (not the supreme) court to affirm 
cases without filing written opinions, but 
requiring written opinions in cases of re- 
versals. -In 1885 the statute was so changed 
as to require opinions in all cases. Justice 
Carter, of the supreme court of that state. 
thus states the reasons for the change, and 
the advisability and inadvisability of requir- 
ing written opinions in affirmed cases: 


“The change was made mainly because 
the lawyers were not satisfied with the 
original plan. They urged, as lawyers fre- 
quently do now, that judges under the old 
statute were less careful in deciding cases 
and more readily affirmed than if a written 
opinion were required. I have talked with 
many of the present, as well as some of the 
former members of the appellate courts of 
this state and all agree that it takes as much 
time to write the opinion as it does to reach 
a conclusion as to how the case should be 
decided. Some even insist that it requires 
on an average one-third as much time to 
reach a proper decision as it does to write 
the opinion. This may seem strange, but 
those who have had experience in such mat- 
ters know that unusual care must be taken 
in writing an opinion for publication in or- 
der not to mislead on questions of law. It 
is argued that by writing an opinion the 
court will do better work and is more apt 
to reach a correct result. In very few (if 
any) cases will a_ different result be 
reached in a court of review by writing 
an opinion than would be reached if an 
opinion were not written. This argument 
followed to its logical conclusion, would 
require the writing of opinions in all cases 
in the nisi prius courts. Tt goes without 
saving that such a law would be absolutely 
impracticable. The writing or publication 
in all cases in courts of review is of doubt- 
ful wisdom. * * * All agree that the 
profession is being burdened with too many 
decisions. On this account there have been 
persistent attempts during the last ten or 
fifteen years to condense the chief principles 
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of these numerous decisions in Encylope- 
dias of Law. In a large number of cases 
that go to the higher courts of this state 
no new principle of law is involved, and 
cnly the application of settled principles to 
the facts of the given case is required. 
Ordinarily the writing of an opinion in such 
a case is of no benefit to the profession. 
Justice Holmes, of the United States Su- 
preme Court, stated a few years ago that 
we rewrote all our law every ten years in 
the numerous cases decided.” 

Chief Justice Winslow, of the Supreme 
Court of Wisconsin, has thus written upon 
this question : 

“1. No opinion should be written upon 
an affirmance where only questions of fact 
are involved. In such cases an affirmance 
means that the findings of fact are sus- 
tained by the evidence and an opinion really 
says nothing more. 

“2. No opinion should be written upon 
an affirmance where the case is determined 
by following a legal principle or principles 
well established by previous decisions of the 
same Court. 

“3. No opinion should be written upon 
affirmance upon a mere question of practice 
or proceeding unless, in the judgment of 
the Court, the question be one of such im- 
portance in the administration of the law 
that it should be settled by an authoritative 
pronouncement from the Court of last re- 
sort. 

“4. In cases of affirmance generally no 
opinion should be written unless in the 
judgment of the Court the question is of 
such exceptional importance as to demand 
treatment in an opinion.’”?° 


The American Bar Association in 1916 
made an elaborate report on the subject of 
the relief of the courts and the law profes- 
sion from the unjust burden of the printed 
opinions in reported cases, after inquiry in 
every state of the Union from all of which 
except two it received views on the sub- 
ject. The committee investigating the sub- 
ject reported that relief must come from 
the courts themselves in the reduction of 
the length of their opinions. “It is the 
consensus of nearly all replies received,” re- 
ported the committee, “that the opinions of 


(10) Cc, J, Winslow, 10 Ill. L. Rep. 161. 





the courts are too long, and that they should 
be shortened as much as possible.” 

Elihu Root has thus discussed this phase 
of the Appellate Court’s practice: 


“T wish our judges would realize offi- 
cially what so many of them agree to per- 
sonally, that reciting settled law in new 
forms, however well it is done, complicates 
rather than simplifies the administration of 
the law, that the briefest of opinions usually 
answers the purpose of that particular case ; 
that the general interests of jurisprudence 
justify recorded opinions only when some 
question of law is determined which has 
not been determined before by equai au- 
thority. On every side the increased com- 
plication of life calls for righteous and de- 
termined effort to make the working of 
our governmental systems more simple.”’” 


Prolix opinions are often in the nature 
ef elaborate essays upon questions of law 
involved in the particular case, and are ex- 
tended and discursive statements of the con- 
flicting facts in the record. “Especially is 
this noticeable in judges who are new upon 
the bench,” says a writer in the American 
Law Review, “and ambitious to win dis- 
tinction in their new vocation.’’!* 


Judge Scott, of Missouri, was once asked 
how long it had taken him to write an opin- 
ion in a celebrated case, and his answer was 
that it had taken him two weeks to write 
two lines of it. 21 Yale L. Jr. 144. Says 
Chief Justice Winslow: 

“We write too much. We do not con- 
fine ourselves to the points really necessary 
to be decided. In many cases the syllabus 
would constitute a better opinion than the 
opinion itself. There is a great tempta- 
tion to enlarge on a question which is in- 
teresting and important, to indulge in simile 
and illustration, to venture into a discus- 
sion of cognate questions, and in effect to 
write a legal monograph; but the tempta- 
tion ought not to be yielded to. ‘The time 
has gone by when a judge can hope, like a 
Marshall or a Kent, to map out in ad- 
vance the entire law on any subject. He 
has not the time to do it, even granting that 


(11) 2 Amer. Bar Assn. Jr. (1916) 645. 
(12) 21 Yale L. J. 143. 
(13) 16 Amer. Law Rev. 439. 
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he has the ability. He should confine him- 
self to the actual questions presented, and 
in deciding them his aim should be to treat 
them as briefly as possible, consistent with 
clearness and certainty. It is more diffi- 
cult to write such opinions than to write 
long ones, but the result amply justifies the 
extra labor.””** 

“It is the perfection of knowledge to be 
able to say true things in a few words,” 
says Prof. Edward H. Warren, of Harvard 
University. “It is only when the judge is 
confused in his own mind that he can not 
even sum up concisely. * * * If the 
judges wrote fewer opinions, they could 
write better ones. There is many an opin- 
ion which reads as if the judge had been 
having a real comfortable chat with his 
stenographer. * * The reading of 
decision after decision of that kind does not 
increase a man’s brain power—it actually 
deteriorates his mentality. It produces 
nothing but brain fag, brain fog.’’?” 

There is no doubt that the introduction 
of the stenographer into the judicial cham- 
bers has greatly lengthened court opinions. 
Dictation is seldom conducive to conden- 
sation or conciseness of statement. Few 
men can dictate with that conciseness with 
which they can write, and dictation is less 
apt to be followed by condensation, or 
what newspaper men call “boiling it down.” 
With the free use of mechanical devices, 
such as typewriters, one is more apt to hand 
a pleading, an opinion, or record evidence 
to the operator to be copied in full or at 
length, thus avoiding the labor of summar- 
izing.*° 

It is a common practice of judges to 
copy, even at length, from opinions of their 
own court, instead of merely referring the 
reader to them. ‘They also often paraphrase 
at great length extracts from such opinions. 

“Why,” asks a committee of the Amer- 
ican Bar Association, “should pages be 
spent in the statement and argument of 
facts, in providing the rule announced to 
be the law of the jurisdiction, or in labored 


refutation of opposing arguments which 
(14) 10 Ill. L. Rev. 162. 
(15) 10 TI L. Rev. 476. 


(16) 21 Yale L. Jr. 144. 





have been summarily rejected?”’* And the 
writer, above referred to, adds: “Opinions 
should not be an essay, a code, a mass of 
questions, dicta and fine writing, or be writ- 
ten, as many are, to decide the cause with- 
out establishing any principle; but should 
contain a full, terse statement of the prin- 
ciples which control the decision, and cite 
the authorities which support it.” 

Long opinions necessarily contain much 
obiter dicta; and these find their way into 
the syllabi, greatly swelling their number. 
There are many cases in our reports having 
three pages, and some even four and over, 
of syllabi. “Obiter opinions,” said Hon. 
Wade Cushing, of the Ohio Bar Associa- 
tion, in response to a toast in 1916, “some- 
times called the ‘chatter of the courts,’ are 
pernicious. Some are written to have the 
effect of a stump speech. In others, the 
writer in demonstrating to the bar and pub- 
lic his great learning, industry and ability, 
writes all up and down the alleys, fence 
corners and byways of collateral matters 
until it is difficult to tell what has been de- 
cided.”*s 

Opinions are often greatly lengthened by 
the citations of many cases, thus swelling 
the size and number of reports. “It will 
cited no case in 
support of this decision,” said Justice Carr 
in IVatkins v. Crouch; “not that I have 
not read, and considered and puzzled my- 
with the multitude 
mented on, but because, finding them like 
the Swiss troops, fighting on both sides, I 


Le observed that I have 


self that were com- 


have laid them aside, and gone upon what 
seems to me the true spirit of the law.” 
But Justice Carr did not cite all the cases, 
evidently, he had examined; nor all, on my 
belief, that sustained the proposition he an- 
nounced. 

Turning indiscriminately to some of the 
Indiana reported opinions, 12 cases in one 
and 16 in another are cited, each to a single 


(17) 
(18) 
(19) 


Amer. Bar Asso. Rep. 
61 Ohio L. Bull. 246. 
5 Leigh 6567. 


(1916) 766. 
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proposition and each occupying a half page ; 
in another, 23; in another, 26, covering five- 
sixths of a page; in another, 34, covering 
one and a quarter pages; in another, 25, 
and in another 31. In a report of the 
American Bar Association, it is stated that 
in one case of high authority, covering 65 
pages, 351 cases are cited; and in another 
of 50 pages, 325.7° 

Not only are numerous citations made to 
single propositions, but they are made to 
the most elementary propositions, as if the 
judge writing the opinion was afraid no 
one would believe him unless he proved his 
Thus I find eight cases cited to 
this elementary rule of practice: 


assertion. 


“It is settled law that the plaintiff must 
recover, if at all, upon the theory of his 
complaint,” and thirteen to the proposition 
that “although an instruction may embody 
a correct principle of law, yet if it is not ap- 
plicable to the case made by the pleadings, 
it is erroneous, and being erroneous, it is 
presumed to be harmful.’ 

The practice of copying into the opinion 
the pleadings, often at length, or making 
an unnecessarily summary of 
them, or copying at length special findings 
instead of that part of it covering the con- 
tested point, or contracts or letters, greatly 
lengthens the opinion, and usually tends to 
render them obscure. In one case (and I 
have only examined a few) I find a con- 
tract copied into an opinion which covers 
four and a half pages; in another a special 
finding covering three pages; in another 
pleadings covering twelve pages; in another 
eight pages of pleadings; in another two 
special findings covering, respectively, five 
and eight pages; in another two pages of 
questions and answers by the jury; in an- 
other eight and a half pages of a contract. 


extended 


Lawyers have been justly criticised for 
citing great masses of cases instead of a 
few pertinent ones, or, at least, by not 
sharply differentiating between the mosv 
pertinent cases and those which are merely 


(20) Amer. Bar Asso. Rep. (1916) 766. 





a cumulation. It has been well said that “A 
great mass of decisions does not aid the 
judge; it simply swamps him. And _ the 
judges are going to be more favorable to 
the men who present their cases in the most 
condensed way.’*' Chief Justice Winslow 
has thus condemned the practice of writing 
voluminous briefs: 

‘Briefs are becoming steadily more 
bulky and untrue to their name and func- 
tion. Instead of being competent discus- 
sion of legal principles, applicable to the 
case, they are fast assuming the proportion 
of volumes, where page by page is devoted 
to the enumeration of precedents which the 
industrious brief maker has found in his 
search for cases on all-fours with his own. 
The lawyer ceases to reason, and becomes 
a mere digger in the dust heap of decisions. 
Many a time have I spent hours in the ex- 
amination of the multitudinous authorities 
cited in such a brief, only to find that I 
have made no advancement, and such must 
be the experience of my brothers on the 


999 


bench.”** 

A few years ago in a case in the Supreme 
Court of the United States was filed a brief 
during the closing hours of a busy term, 
presenting questions to be disposed of be- 
fore the court adjourned, which contained 
citations of 432 cases.*° 

In Indiana a constitutional provision re- 
quires the Supreme Court to “give a state- 
ment in writing of each question arising in 
the record of such case and the decision of 
the court thereon.” That court long ago 
construed this provision in no favorable 
light. In its earliest construction of this 
provision, Justice Perkins said: 

“It is true that the Constitution, by an 
unwise provision, requires that this Court 
shall give an opinion upon every point aris- 
ing in the record of every case—a pro- 
vision which, if literally followed, tends to 
fill our reports with repetitions of decisions 
upon settled, as well as frivolous, points, 
and often to introduce in them, in the great 
press of business, premature and not well 
considered opinions upon points only 


(21) 10 Ill. Law Rev. 477. 
(22) 20 Ill. Law Rev. 158. 
(23) Amer. Bar Asso. Rep. (1916) 766. 
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slightly argued ; yet, it is a provision not to 
be disregarded, though merely directory, 
like that requiring the legislature to use 
good English. But though the provision 
is not to be disregarded, it is to be observed 
according to some construction, and should 
receive such a one as to obviate its incon- 
veniences and objectionable character, as 
far as consistently can be done.’’* 

In cases reversed, the court construes 
that provision of the constitution to not re- 
quire an opinion on every point presented 
by the record, but only enough to compel 
a reversal. Under this construction, a dis- 
cussion of a single question which requires 
a reversal is all that need be covered by the 
opinion ; and the query is why do the judges 
not always follow that plan and relieve 
themselves of the great burden of the 
preparation of unnecessarily long opinions. 

The provision of the constitution does not 
necessarily require the preparation of long 
opinions. The short opinions at the end of 
each volume of many state reports in re- 
cent years are evidence of that fact. Of 
course, those kind of opinions cannot be 
used in all instances; and no one desires 
such opinions in all cases. But that provision 
does not require nor call for arguing, and 
much less controversial opinions, the abomi- 
nation of the reports.** 

I think the profession would greatly ap- 
preciate short, clear, concise opinions, with 
a few—a very few—citations clearly in 
point, devoid of the essay characteristics, 
free from long quotations, without discus- 
sion of a statement of elementary principles 
of the law (which every lawyer ought to 
know), and without syllabi straddling over 


half the universe. 


7 Ww 
Indianapolis, Ind. W. W. THornTon. 


(24) Willetts v. Ridgway, 9 Ind. 369. 

(25 “It is not every case which will justify 
the expenditure of time necessary to write an 
opinion. Many cases involve no new principles, 
and are appealed only for delay. It can serve 
no purpose of public good to report elementary 
principles of law which have never been ques- 
tioned for centuries. The Court must therefore 
exercise its own discretion as to the necessity 
of giving an opinion upon pronouncing judg- 
ment, and if one is given, whether it shall be 
oral or in writing. In the exercise of that dis- 
eretion, the authority of the Court is absolute. 
The legislative department is incompetent to 
touch it.” Houston y. Williams, 13 Calif. 24. 
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CONTRACTS—MUTUALITY. 





NATIONAL SURETY CO. v. CITY OF 
ATLANTA. 





Court of Appeals of Georgia Division No. 2. 
February 7, 1920. Adhered to on 
Rehearing February 23, 1920. 





102 S. BE. 175. 





(Syllabus by the Court.) 





An instrument in writing purporting to be a 
bilateral contract, as set out in the first count 
of the petition, wherein only one of the parties 
promises to perform, there being no objection 
on the part of the other party, lacks mutuality 
and is a nudum pactum. 





The city of Atlanta brought suit against the 
National Surety Company, alleging a breach 
on the part of the defendant as guarantor upon 
a bond guaranteeing to the plaintiff the per- 
formance of certain obligations assumed by the 
Tennessee & Southeastern Coal Company under 
alleged contract between the coal company and 
the city of Atlanta, whereby the coal company 
promised to furnish and deliver to the city of 
Atlanta coal in certain carload quantities at 
certain intervals during a period of 12 months. 
The alleged contract provided that the coal 
company would furnish the coal upon orders of 
a designated officer of the city, and contained 
a provision as follows: 


“After a verbal or written notice to suspend 
deliveries under this contract, a further notice 
may be served in writing to suspend deliveries 
of coal, and the city will be at liberty to re- 
fuse to accept any coal delivered after forty- 
eight hours from date of such written notice.” 


The petition set out the bond and the alleged 
contract between the coal company and the 
city, which was executed by both parties, and 
alleged a failure upon the part of the coal 
company to carry out its promises and under- 
takings therein contained, and that by reason 
of such failure the defendant breached the 
bond sued on, to the damage of the plaintiff. 
The petition contained two counts. The first 
count alleged the existence of a contract be- 
tween the coal company and the city of At- 
lanta by the terms of which the coal company 
was obligated to furnish coal to the city of At- 
lanta as above stated, and alleged a breach of 
the same by reason of the failure on the part 
of the coal company to perform, to the damage 
of the city, thereby constituting a breach of 
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the bond. The second count alleged written 
communications from the city to the coal com- 
pany from time to time throughout the year, 


ordering coal in piecemeal lots, in accordance 


with the promises and obligations of the coal 
company as contained in the alleged contract, 
and also the refusal and failure on the part of 
the coal company to furnish the coal in com- 
pliance with such orders to the damage of the 
city, thereby constituting a breach of the bond. 
The defendant demurred to the petition, upon 
the ground that the alleged contract attached 
thereto was void for want of consideration, that 
it was lacking in mutuality, and fixed no bind- 
ing obligation upon the city, and, there being 
no contract to be performed, there appeared 
no breach of the bond, which had been given 
to secure the performance of a contract which 
did not exist, and that the petition failed gen- 
erally to set out a cause of action. 


STEPHENS, J. (after stating the facts as 
above). The sole question for determination 
is whether or not there ever existed a con- 
tract between the parties as set out in either 
count of the petition. If there was no contract, 
there was no breach of the bond given to guar- 
antee the performance of the contract. 


1. The alleged contract which was attached 
to the petition contained certain promises and 
obligations on the part of the coal company, 
but did not contain any executed consideration 
or promise or undertaking on the part of the 
city. It purported to be a bilateral contract; i. 
e., a contract executory on both sides. The 
city not being obligated to the performance of 
any promise, and there being no mutual prom- 
ises as a consideration for each other, the al- 
leged contract is lacking in mutuality and 
therefore void. After reciting that the city of 
Atlanta had accepted a bid of the coal com- 
pany to furnish coal to the city, which bid was 
attached to the instrument as an exhibit, and 
contained promises by the coal company only 
and the terms upon which the coal company 
would for a period of one year furnish coal to 
the city of Atlanta, the instrument provided: 


“That for and in consideration of the prom- 
ises and the acceptance of the bid of said con- 
tractor by said city, as above set out, and in 
consideration of the promise on the part of the 
said city to pay said contractor the sum of 
$2.50 per ton, said Tennessee & Southeastern 
Coal Company, contractor aforesaid, hereby 
agrees as follows:” 


There is then set out the promises of the 
Tennessee & Southeastern Coal Company and 
the terms and conditions under which it will 

furnish coal to the city of Atlanta, subject to 





certain directions as to quantities and times of 
delivery by the city. Nowhere therein does the 
city obligate itself to take the coal or any 
part thereof. The past acceptance of the bid 
by the city, and the promise on the part of the 
city to pay for the coal at so much per ton, re- 
cited as a consideration for the promise of the 
coal company, cannot be regarded as a 
consideration. A past consideration or an 
existing contractual obligation between 
the parties generally does not support 
a promise. The stipulation that the city agrees 
to pay so much per ton for the coal which it 
orders does not obligate the city to take any 
coal or to pay for any coal except that which 
it does order. The city not being bound to 
order or accept any coal, both parties were not 
bound, and there was no contract as set out 
in the first count of the petition. 


2. The promises and undertakings of the 
coal company must therefore be considered as 
amounting only to an offer by the coal company 
to contract with the city, which promises and 
undertakings would become binding as a con- 
tract between the parties only upon acceptance 
by the city. There being, as a part and condi- 
tion of the offer, a provision allowing the city 
to suspend deliveries of the coal, the action 
of the city in ordering coal under the terms 
of the offer in installmerts from time to time, 
without at once in the beginning obligating it- 
self to make further orders, amounted to an 
acceptance of the offer of the coal company, 
which action by the city created a binding con- 
tract with the coal company respecting the coal 
actually ordered by the city. The right of the 
city to suspend deliveries of coal did not apply 
to any order for coal made by the city when 
delivered by the coal company before the ex- 
piration of 48 hours from the date of notice 
by the city to the coal company to suspend 
deliveries. The city therefore became bound 
for all coal which it actually ordered under 
the terms of the offer, and could not relieve it- 
self of such obligation by any notice to the coal 
company to suspend the delivery of the coal 
so ordered unless the coal company delayed the 
delivery until after 48 hours from the date of 
notice to it by the city to suspend the delivery. 
Both parties therefore became bound as re- 
spects orders actually made by the city; the 
coal company being bound to make, and the 
city being bound to accept, deliveries. There 
was therefore a contract as set out in the sec- 
ond count of the petition, and it follows that 
the failure of the coal company to make de- 
liveries of coal actually ordered by the city 
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constituted a breach of this contract, for which 
the coal company was liable to the city in 
damages. 

Judgment affirmed. 

SMITH, J., concurs. 

JENKINS, P. J., concurs in the judgment. 


Nore—Contract Lacking in Mutuality Good o- 
Offer—The instant case, it appears, does not 
hold that the contract which was entered into 
was wholly void, but only void to the extent 
claimed. It stood as an offer for whatever deliv- 
eries the obligee thereunder might order. 

Thus in American Refrigerator Transit Co. v. 
Chilton, 94 Ill. App., p. 6, there was a contract for 
delivery of ice at the rate of $3.50 a ton for one 
year, which was held void for want of mutuality. 
The Court said: “The contract had the effect 
merely to bind appellant to pay $3.50 per ton for 
such ice as should be ordered and delivered to it. 
Further than that, it had no binding price for 
want of mutuality.” 

In Cold Blast Transp. Co. v. Kansas sa | = 
& Wet Co, 114 Fed. 77, S2 C. C. 
Sanborn, Cir. J., in speaking of aie 
void for want of mutuality, says: “Accepted or- 
ders for goods under such void contracts consti- 
tute sales of the goods thus ordered at the prices 
named in the contracts, but they do not validate 
the agreements as to articles which the one re- 
fuses to purchase, or the other refuses to sell 
or deliver, under the void contracts, because 
neither party is bound to take or deliver any 
amount or quantity of those articles thereunder.” 
For this he cites the following cases: Crane v. 
C. Crane & Co., 105 Fed. 869, 45 C. C. A. 96; 
Oil Co. v. Kirk, 68 Fed. 791, 15 C. C. A. 540; 
Campbell v. Lambert, 36 La. Ann. 35; Ry. Co. v. 
Mitchell, 38 Tex. 85, 95; Ashcroft v. Butterworth, 
136 Mass. 511, 514; Drake v. Vorse, 52 Iowa 417, 
3 N. W. 465; Hoffman v. Maffioli (Wis.), 80 N. 
W. 1032, 1035, 47 L. R. A. 427. 

In the last case cited the Court, through Cassa- 
day, C. J., speaking of a contract void as lacking 
in mutuality, said: “The writing so submitted by 
the plaintiff was a mere proposal to furnish stone 
described, at the prices named, and deliver the 
same on the street in the city of Waukesha in 
such quantities as might be desired.” 

In Crane v. C. Crane Co. supra, where the 
contract was held void for lack of mutuality, the 
prices fixed by the contract were allowed, and 
no recoupment for damages was permitted for 
sales subsequent to notice of rescission. 

This rule certainly ought to be a good rule 
insofar as it may be invoked against one refusing 
to perform, because of the lack of mutuality. 
He ought not to be allowed to appear to be com- 
plying with the contract and then refuse to pay 
the price therein fixed. It would seem, however, 
to have the capability of harm to the other side, 
who might be able to prove a higher market value 
than the contract rate. But, then, he ought to 
have known better than to enter into a contract 
void for lack of mutuality. 

Thus it was held in L. & N. R. Co. v. Coyle, 
Ky., 97 S. W. 772, 8 L. R. A. (N. S.) 433, that 
an indefinite offer to furnish within two years 
ties, up to a maximum number, which is followed 
by an acceptance of all that can be furnished 
within a year, was held to be binding upon deliv- 





ery and payment, so that neither party can with- 
draw from it during the contract period, The 
Court said: “Where the performance of a con- 
tract is not compulsory on one party and he has 
an election to perform or not as he chooses, and 
he elects to perform his part of the contract, 
and the other party accepts his election, the want 
of mutuality is thereby eliminated, and he may 
then have a specific performance * * * although 
no cause of action would originally lie for a 
breach of performance.” In that case, however, 
there was aliunde evidence to show the accept- 
ance of what was done was as a part of the whole. 








ITEMS OF PROFESSIONAL 
INTEREST. 





PROGRAM OF THE MEETING OF THE ALA- 
BAMA STATE BAR ASSOCIATION. 





The. Forty-Third annual meeting of the Ala- 
bama Bar Association will be held in Birming- 
ham, in the ball room of the Tutwiler Hotel on 
April 30th and May Ist, 1920. 

The meeting will be opened at 10:30 Friday 
morning by the address of the President, Mr. 
J. T. Stokely of Birmingham. 

In addition to the usual reports of commit- 
tees there will be the following papers and ad- 
dresses: “The Centennial of the Supreme 
Court of Alabama,” by Hon. John C. Anderson; 
“Our Judges in a Primary,” by Mr. W. O. Mul- 
key; “Recent Legislation,” by Mr. Sam Will 
John; “Constitutional Government in Amer- 
ica,’ by Hon. Wm. H. Samford; “Forcible 
Entry and Unlawful Detainer,” by Mr. Travis 
Williams; “Three Lawyers of the Black Belt,” 
by Hon. Edw. de Graffenried. 

The annual address will be given by Hon. A. 
Mitchell Palmer, whose subject will be, “Law 
Enforcement or the Enforcement of the Law.” 








THE ANALOGY BETWEEN THE EIGH- 
TEENTH AMENDMENT AND _ THE 
AMENDMENT PROHIBITING SLAVERY. 





Editor, Central Law Joyrnal: 

Your favorable comment upon my communi- 
cation, published in your issue of March 19th, 
contains near its close a statement inviting from 
me, with your permission, a short reply. You 
say “that the Southern States made that argu- 
ment in order to retain slaves, which was un- 
doubtedly a right of a citizen of England at the 
time of the resolution,” 
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That is not a correct statement of the argu- 
ment of the Southern States in defense of their 
vight to secede. They based their rights upon 
the sovereignty of the respective Colonial States, 
when they agreed to form the political and gov- 
ernmental corporation we call the “United 
States.” That sovereignty they never parted 
with, and still exists. 

No white man or woman brought with him or 
her from England a common law right to en- 
slave negroes or Indians in the colonies they 
founded here. The institution of human slavery 
in the English colonies of America is the crea- 
tion of the respective colonies themselves, as 
Colonial States. It was part of their rights as 
citizens of the Colonies, and not as subjects of 
Great Britain. Blackstone tells us: 


“The idea and practice of this political or 
civil liberty flourish in their highest vigor in 
these kingdoms, where it falls little short of per- 
fection, and can only be lost or destroyed by the 
folly or demerits of its owner; the legislature, 
and, of course, the laws of England, being pecu- 
liarly adapted to the preservation of this in- 
estimable blessing even in the meanest subject. 
Very different from the modern constitutions ot 
other states, on the continent of Europe, and 
from the genius of the imperial law; which in 
general are calculated to vest an arbitrary and 
despotic power, of controlling the actions of the 
subject, in the prince, or in a few grandees. 
And this spirit of liberty is so deeply implanted 
in our constitution and rooted even in our very 
soil, that a slave or a negro, the moment he 
lands in England, falls under the protection of 
the laws, and so far becomes a freeman.” 1 
Blackstone Comm. (19th London Edition) star. 
p. 127. . 

The 13th, 14th, and 15th amendments to the 
Federal Constitution are valid, as war measures, 
suggested by the experiences of the States, and 
adopted to prevent a recurrence of them by re- 
moving their cause, the institution of Negro 
Slavery. 

Not a single personal common law right of 
citizens of States is affected detrimentally by 
any one of those amendments. On the contrary, 
their only effect is to enlarge these personal 
rights. They comply with the requirements of 
Article V of the Constitution. They were nec- 
essary to the stability and peace of the Union. 


FREDERICK: G. BROMBERG. 
Mobile, Alabama. 


[The editor's suggestion with respect to the 
13th, 14th and 15th Amendments was not in- 
tended to convey any intimation that these 
Amendments were not a part of the Constitu- 
tion. They are not only a part of the Consti- 
tution but in striking down the institution ot 
human slavery they effected one of the- most 
salutary reforms of human society. Mr. Brom. 
berg is correct in his assertion that slavery was 
not recognized in the British Isles. But the 
English Courts recognized the institution of 





slavery and it was in English boats and by 
English slave traders that the institution of 
slavery took root in the English Colonies. The 
only point in our comment was in pointing out 
whatever analogy there might exist in previous 
Amendments of the Constitution to the Eigh- 
teenth Amendment in respect to the subject mat- 
ter of the Amendment. We admit that there 
is no very close analogy between the Eighteenth 
Amendment and any previous Amendments, but 
it did seem to us that if by the process of 
Amendment the question of suffrage, a matter 
of state regulation, can be controlled by Con- 
stitutional Amendment that there could be lit- 
tle ground for the contention that there were 
certain inalienable rights reserved for the state's 
exclusive control which could not be brought 
within the jurisdiction of the federal govern- 
ment by process of Constitutional Amendment. 
We do not wish, however, te take any position 
on this question for the present. Just how far 
the independence of the states can be destroyed 
without destroying at the same time the con- 
tract by which the union was formed we are 
not prepared to say.—KEditor.] 








HUMOR OF THE LAW. 


“Why are you against government ownership 
of railroads?” 

“Because it will do away with those beautiful 
railroad advertisements on travel.”’—Judge. 


——- 


The need for higher educational standards 
for admission to the bar is clearly shown by 
the closing paragraphs of a petition recently 
served on the Minneapolis Tribune. Through 
the consent of the latter’s counsel we quote the 
last two paragraphs of this petition: 

“That the plaintiff will necessarily need, in 
the above injuries, doctor’s and nurses care and 
medical and surgical treatment so as to leviate 
said damage caused by said defendant and 
which sum of money plaintiff pleads as contini- 
ing damages. : 

“That during all times mentioned the plain- 
tiff was earning and capable of earning $65.00 
(Sixty-Five Dollars) a week in and about his 
employment as a licensed chauffeur and by rea- 
son of said defendant, the plaintiff is totally 
capsized and will be for a iong period of time 
and and for which damage, plaintiff pleads for 
continueing damages in this action. WHERE- 
FORE: Plaintiff prays judgment against De- 
fendant in the sum of $5,000 (Five Thousand 
Dollars) together with such damage which may 
be proposed herein, together with interest at 
the rate of six per cent per annum from the 
5th day of October, 1919, to the cost and dis- 
bursements of said action.” 
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1. Bailment—<Action by Bailee.—A bailee, en- 
titled to the possession of the property bailed, 
has such a special interest therein as entitles 
him to maintain in his own name a suit against 
a third party for its loss or destruction for the 
benefit of the owner.—Marietta Ice & Coal Co. 
v. Western & A. R. Co., Ga., 102 S. E. 182. 

2. Bankruptey — Burden of Proof.— Where 
bankrupt’s wife, shortly after the bankruptcy, 
is in control of considerable property, she has 
the burden of proving, by clear and satisfactory 
evidence, the means whereby she acquired pos- 
session of such assets Sberline v. Prager, 
Mich., 176 N. W. 428. 

3.——Creditor.—The word “creditor,” as used 
in General Orders in Denhruptey No. 4, (89 Fed. 
iv, 32 C. C. A. viii), does not include the agent, 
attorney in fact, or proxy of a creditor, and 
under such order and No. 22 a creditor cannot 
appoint a representative, who is not an attorney 
and counselor at law, to examine witnesses be- 
fore a referee.—In re Looney, UW. S. D. C., 262 
Fed. 209. 

4. Discharge.—Under Bankruptcy Act, § 
l4a (Comp. St. § 9598), limiting the time for 
filing application for discharge to 18 months 
from date of adjudication, a bankrupt is not 
entitled, on an application filed in a second pro- 
ceeding more than 18 months after his first ad- 
judication, to a discharge from debts provable 
in the first proceeding.—Monk y. Horn, U. S. C. 
C. A., 262 Fed. 121 

5. Equitable Lien.—Sale of property of 
bankrupt on which a creditor had an equitable 
lien, and payment of the proceeds to the cred- 
itor, though within four months of bankruptcy, 
for preference purposes relate back to the date 
of the contract which they were designed to and 
did fulfill—Britton v. Union Inv. Co., U. S. C. 
C. A., 262 Fed. 111. 

6. Finding by Referee.—While a finding of 
fact by a referee on conflicting evidence will not 
be disturbed, unless there is cogent evidence of 
mistake, yet, if the referee’s finding be a de- 
duction from established facts or uncontradicted 




















evidence, the judge is at liberty to draw his own 
inferences and deduce his own conclusions.— 
Walter v. Atha, U. S. C. C. A., 262 Fed. 75. 


7. Banks and Banking—Forgery.—Bank lia- 
ble to depositor for money paid on check signed 
in blank and filled in and indorsed in anotner’s 
name by i iti Nat. Bank ot 
Evansville v. Reynolds, Ind., 126 N. E. 234. 

&. Bills and Notes—Non Est Factum.—lIn an 
action on a note, defendant’s plea of non est 
factum imposed on plaintiff the burden to prove 
the signing, selling, and delivery of the note to 
which the plea was interposed; such three facts 
constituting the affirmative of the issue.—Dever 
v. Silver, Md., 109 Atl. 67. 

9.——Renewal.—Where a_ renewal note is 
given instead of another which represented part 
of the indebtedness on a certain transaction, 
whatever defenses were available as against 
original note, were equally available as against 
renewal note so long as the transaction re- 
mained one between the original parties.—In- 
ternational Harvester Co. of America v. Thomas, 
N. D., 176 N. W. 523. 

10. Carriers of Passengers—Employes.— 
Workmen being transported to their place of 
work by the master, at his expense and in their 
work time, are not passengers, but employes.— 
Maryland Dredging & Contracting Co. v. State 
of Maryland, U. S. C. C. A., 262 Fed. 11. 

11. Champerty and Maintenance—Strangers 
to Contract.—Strangers to a champertous con- 
tract cannot take advantage of it; only a party 
to it can do so.—Harrison v. Harman, W. Va., 
102 S. EB. 224. 

12. Commerce—Employe. — That a railroad 
empioye when injured was assisting in loading 
old rails on a car for delivery and shipment 
because they had been sold is insufficient to 
show that he was injured while employed in 
interstate commerce.—lllinois Cent. R. Co. vy. 
Probus, Ky., 218 S. W. 724. 

13. Foreign Corporé tight of foreign 
corporation, after complying with California 
laws as to foreign corporatioas, to carry on in- 
terstate business, and to acquire and convey 
real estate necessary therefor and maintain 
actions to protect its rights therein, is not sub- 
ject to taxation by the state, though instrumen- 
talities by means of which it carries on such 
commerce, and which have a local situs as prop- ~ 
erty within the state, are taxable by it.—People 
v. Alaska Pac. S. S. Co., Cal., 187 Pac. 742. 

14. Conspiraey—Declaration by Coconspira- 
tor.—Where once the conspiracy or mutual 
scheme to defraud has been established, the act 
or declaration of one of the parties in the pros- 
ecution of the enterprise is considered the act 
or declaration of all.—Holbert y. Allred, Ga., 
102 S. E. 192 

15. Contraets—Extrinsic Evidence. — Con- 
struction of a contract where it is to be arrived 
at froma mere reading of the instrument, or 
from such reading aided by extrinsic evidence 
of circumstances and the like, is a matter of 
law.—Brett v. Vanomar Producers, Cal., 187 Pac. 
758. 

16. Impossibility of Performance.—Where 
no provision as to the event of impossibility is 
found in a contract containing an absolute 
promise, the promisor remains responsible for 
damages notwithstanding the supervening im- 
possibility of performance.—Mascall y. Reit- 
meier, Minn., 176 N. W. 486. 


























party in making 
new arrangement preventing execution of con- 
tract obligations cannot avoid his liability to 
another.—Suter v. Farmers’ Fertilizer Co., O., 
126 N. E. 304. 

18. Mutuality.—An instrument in writing 
purporting to be a bilateral contract between a 
city and a coal company, wrereby the latter 
promised to furnish and deliver coal, but where- 
in there was no obligation on the part of the 
city to take any coal, lacks mutuality and is a 
nudum pactum. a aes ‘oes Co. v. City o: 
Atlanta, Ga., 102 S. E. 

19.- Past ctiainiiaoabereatinn rendered and 
benefits conferred gratuitously do not consti- 
tute a sufficient consideration for a subsequent 
promise to pay therefor, whether such promise 
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be merely verbal or written.—Cox v. Davis, W. 
Va., 102 S. E. 236. 


20.——Rescission.—A party induced to en nter 
into a contract by fraud in order to rescind 
must act promptly after discovering the fact, 
and the right to rescind is lost by a delay of 
more than two years without explanation or 
excuse.—Everson v. J. L. Owens Mfg. Co., Minn., 
176 N. W. 505. 

21. Corporations—Agency. — A _ corporation 
may act as agent of another corporation, unless 
prohibited by statute.—Alley v. Bessemer Gas 
Engine Co., U. S. C. C. A., 262 Fed. 94. 

22. —~Contracts.—An officer of a corporation 
who presumes to act for the company in the 
sale of real estate, and who contracts on behalf 
of the company to pay commissions, is liable 
to the broker for the commissions agreed to be 
paid if the officer had no meena te? to make 
such contract and the company declines to be 
bound by the contract; and this is also true 
where the transfer is made by the corporation, 
but where it is not liable for commissions.— 
Mueller v. Nugent, Ky., 218 S. W. 7 

23. Estoppel—A mortgagor of personal 
property who has dealt with the mortgagee 
as a corporation and received from it the con- 
sideration for the mortgage note is estopped to 
deny its corporate capacity in an action by the 
corporation to foreclose the mortgage.—J. I. 
Case Threshing Mach. Co. vy. Copren Bros., Cal., 
187 Pac. 772. 

24. Notice to Agent.—Notice to agent is 
not notice to corporation unless he communi- 
cated it to the corporation or is presumed to 
have done so.—United Disposal & Recovery Co. 
v. Industrial Commission, Ill., 126 N. E. 183. 

25. Subscription—A Court of equity may 
declare the unlawful subscription contract to be 
ineffective to relieve the stockholder of the legal 
duty to pay the par value of the stock, if the 
interests of the corporation so demand, or it be 
necessary to do so in order to pay creditors 
of the company.—Scully v. Finance Automobile 
Co., Del, 109 Atl. 49. 

26. Criminal Law—Accomplice.—While it is 
the better practice for courts to caution juries 
against too much reliance upon testimony of 
accomplices. there is no absolute rule of law 
preventing conviction upon the testimony of 
accomplices, if juries believe them.—Reeder v. 
U. S., U. S.C. C. A., 262 Fed. 4 

27. Arraignment.—A conviction of a mis- 
demeanor before a justice of the peace will not 
be reversed by the Supreme Court for failing 
to formally arraign defendant, if he had a fair 
trial—Bell v. State, Neb., 176 N. W. 544. 

28. Confession.—A confession induced |} 
fear or promises and not voluntarily made is 
not admissible in evidence.—Tramp vy. State, 
Neb., 176 N. W. 543. 

29. Corroboration.—Statements of accused 
that he would commit robbery inadmissible in 
corroboration of accomplice.—People vy. Stein- 
kraus, Ill., 126 N. E. 202. 

30.——Duress.—The mere fact that accused is 
under arrest when he makes an admission of 
guilt does not constitute such duress as would 
exclude the admission.—People v. Sharac, Mich., 
176 N. W. 431. 

31.——-Jeopardy.—The principle that a man 
shall not be placed in jeopardy twice for the 
same offense applies to misdemeanors, as well 
as graver crimes.—uU. S. v. Block, U. S. D. C.,, 
262 Fed. 205. 

32. Similar Offenses——The general rule 
that the charge upon which a respondent is 
being tried cannot be supported by proof of 
his having committed other offenses applies as 
well to offenses under the staute relating to 
traffic in intoxicating liquor as to other crimes 
or misdemeanors.—State v. Donaluzzi, Vt., 109 
Atl. 57. 

33. Trial——The exercise of discretion by 
trial judge as to mode of conducting trial is 
not reviewable unless it appears that there has 
been an abuse of discretion in such a way as 
to prejudice the defendant.—State vy. Sessoms, 
N. C., 102 S. 94. 

34. Withdrawal of Plea.—Where plea of 
































guilty was improvidently accepted, its with- 








drawal should have been permitted.—Bielich v. 
State, Ind., 126 N. E. 220. 


35. Damages—Measure of.—The measure of 
damages for the breach of a building contract 
which plaintiff has been wrongfully prevented 
from fully performing is the difference be- 
tween the cost of completing entire work ac- 
cording to contract and the contract price, the 
same result being reached by allowing dam- 
ages for work done in such proportion to the 
entire price as the fair cost of such work bears 
to the fair cost of whole work, and as to work 
not done such profits as the evidence shows 
would have been realized— McGrew v. Ide Es- 
tate Inv. Co., Kan., 187 Pac. 887. 


36. Physical Examination.—In a railroad 
employe’s action for injuries to his eye, where 
plaintiff had refused to submit to a physical 
examination in the presence of the jury an in- 
struction that such refusal might be considered 
by the jury and given such weight as they 
might deem proper was properly refused; = 
fendant having no right to demand such ex- 
amination.—Cornell v. Great Northern Ry. Co., 
Mont., 187 Pac. 902. 

37. Death—Remarriage of Widow.—The wid- 
ow’s remarriage will not preclude her from 
maintaining action for the death of first hus- 
band, nor affect the amount of her recovery.— 
_ v. Springfield Hospital, Mo. 218 S. W. 
696. 

38. Deeds—Fraudulent Intent.—Deed in con- 
sideration of promise to support will be set 
aside only when secured with fraudulent intent. 
—Detienne v. Detienne, Ill. 126 N. E. 153. 

39. Misrepresentation. — Misrepresenta- 
tion avoiding a deed may be as well by acts 
as by words, by artifices to mislead as by posi- 
tive assertions, or the misrepresentations may 
be by deliberate concealment calculated to 
deceive and mislead.—Bell v. Harrison, N. E., 
102 S. E. 2 

40. Voluntary.—A voluntary deed gives to 
the grantee therein a good title as against the 
grantor and any subsequent grantee or mort- 
gagee under him.—Stamp v. Steele, Mich., 176 
N. W. 464. 

41. Weakness of Intellect—Mere impair- 
ment of grantor’s mentality does not invali- 
date deed.—McAyeal y. Hillison, Ill., 209. 


42. Divoree—Alimony.—Where a decree of 
divorce is rendered for personal violence 
amounting to extreme cruelty, and the attitude 
of the parties is such that all personal rela- 
tions should be severed, an award of perma- 
nent alimony should be in a fixed sum, con- 
stituting a lien upon the husband's estate, 
rather than an undivided interest in such real 
estate.—Tiffin v. Tiffin, Mich., 176 N. W. 435. 

43. Cross-Complaint—Where judgment in 
a divorce suit in which the husband cross- 
complained denied both parties relief without 
prejudice to a further action, and the husband 
appealed, but pending the appeal the wife, in 
an action subsequently begun in a court hav- 
ing jurisdiction over the parties, was granted 
a divorce, the appeal will be dismissed; for, 
while the pendency of the appeal would have 
been a bar to the second action, the husband 
having allowed the same tg become final, can- 
not proceed with his appeal.—Harris y. Harris, 
Ark., 218 S. W. 677. 


44. Easements—Way of Necessity.—Way of 
necessity terminates when necessity ceases.— 
Wilson v. Glascock, Ind., 126 N. BE. 231. 

45. Equity—Clean Hands.— Where a party 
seeks to establish in a court of equity a title in 
him to real estate, as to which defendants and 
their predecessors in interest have, in good 
faith, expended considerable money in obtain- 
ing a supposedly good title and in paying taxes, 
ete., the complainant should, in appropriate 
circumstances, be required to do equity to get 
the equitable relief sought.—Price v. Horton, 
Fla., 83 So. 670 


46.——Clean Hands.—The rule of equity, that 
a complainant must come with clean hands, is 
not a matter of defense primarily; but ‘the 
courts apply it because of the interest of the 
public, and not as a favor to a defendant.—Bell 
& Howell Co. yv. Bliss, U. S. C. C. A., 26% Fed. 
131. 
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47. Jurisdiction.—A court of equity which 
has obtained jurisdiction of the controversy on 
any ground or for any purpose will retain such 
jurisdiction for the purpose of administering 
complete relief and doing entire justice with 
respect to the subject-matter, and to avoid 
multiplicity of suits.—Chastain y. Smith, Okla., 
187 Pac. 802. 

48. Rule at Law.—Equitable considerations 
do not clash with positive law, nor can they be 
invoked to unsettle established legal principles. 
—Moore v. McPherson, Kan., 187 Pac. 884 


49. Evidenee—Res Gestae.—There can be no 
definite and fixed limit of time within which 
statements must be made to become part of the 
res gestae, but each case must depend on its 
own circumstances, and courts must be allowed 
some latitude in the matter.—Usry v. Augusta 
Southern R. Co., Ga., 102 S. E. 18 


50. Executors and Administrators—Continu- 
ing Business.—Executors or administrators of a 
decedent’s estate generally have no right or 
duty to continue in their names the business in 
which decedent was engaged at his death, un- 
less he has by will given them that power, or 
his legatees or distributors and creditors, if 
any, consent thereto.—Thurmond vy. Guyan Val- 
ley Coal Co., W. Va., 102 S. E. 221. 

51. False Imprisonment — False Arrest.— 
When a policeman stopped. plaintiff on the 
street when defendant terminal association's 
train caller called out, “Stop that woman!” 
plaintiff was arrested by the officer within the 
law of false arrest and imprisonment.—Harris 
v. Terminal R. Ass’n of St. Louis, Mo., 218 S. 
W. 686. 


52. Fraud—Circumstantial Evidence.—Fraud 
may be established by circumstances as well 
as positive proof, and much latitude is allowed 
in introducing evidence for that purpose.—Hol- 
bert v. Allred, Ga., 102 S. E, 192. 


53. Frauds, Statute of—Original Undertak- 
ing.—An oral promise to pay the debt of an- 
other to derive some benefit to promisor there- 
by, which he would not otherwise have had, is 
an original undertaking and not within the 
statute of frauds.—Custard v. McNary, W. Va., 
102 S. E. 216 

54. Highways—Special Use.—Highways must 
be kept reasonably safe for general travel, but 
no special provision need be made for automo- 








biles—Bond vy. Inhabitants of Billerica, Mass., 
126 N. E. 281. 
55. Speed Regulation. — Regulation of 





speed of motor vehicles salutary exercise of 
police power.—People v. Beak, Ill, 126 N. E. 
201. 

56. Homicide—Insanity.—Where the evidence 
tends to show defendant’s insanity just before 
and at time he killed his wife’s paramour, de- 
fendant may testify as to statements and ad- 
missions made to him by a deceased relative 
as to deceased’s immoral conduct with defend- 
ant’s wife, and as to defendant’s personal 
knowledge thereof, as tending to show actuat- 
ing causes of the alleged insanity.—Steeley vy. 
State, Okla., 187 Pac. 821. 

57. Husband and Wife—Business Profits.— 
Where, after a husband was deeply indebted and 
insolvent, a wife on her own capital entered 
business and acquired property, the spouses 
cannot be treated as partners, and the profits 
of the business subjected to claim of the hus- 
band’s creditors, though he assisted in the busi- 
ness and at times of it as his; the business 
being that of the wife, who furnished the cap- 
ital.—Rowe v. Drohen, U. S. C. C. A., 262 Fed. 
15. 

58. Community Property.—Money recover- 
ed for personal injuries to the wife is commun- 
ity property, because it was not owned by the 
wife before marriage, nor acquired afterwards 
by gift, devise or descent, under Civ. Code, 
§ 162.—Johnson v. Hendrick, Cal., 187 Pac. 782. 

59. Injunction—Apprehension of Loss.—In an 
action to enjoin the construction of a concrete 
building on an adjoining lot for storing and 
vending gasoline and kerosene, the court erred 
in granting injunction pendente lite, where the 
evidence established that possibility of fire or 
explosion was remote and that there Was the 














“mere fear or apprehension of plaintiff.” 
Adams Co. vy. Buchanan, S. D., 176 N. W. 512. 


60. Insurance—lInsurable Interest. — Though 
great liberality is indulged in determining 
whether insured has anything at hazard in the 
subject-matter of the insurance, he must have 
such a right or interest as the law will recog- 
nize and protect.—In re Reynolds’ Estate, Vt., 
109 Atl. 60. 


61. Medical Examination.—Where the con- 
tract warranted the answers to questions in 
medical examination to be literally true and 
the answers alleged to contain misrepresenta- 
tions related to matters material to the risk, 
such answers, if made, avoided the contract.— 
Farm v. Royal Neighbors of America, Minn., 
176 N. W. 489. 

62. Surrender of Policy.—Where insurer is- 
sued paid-up policy, stipulating that the con- 
sideration had been paid by beneficiaries, and 
agreeing to pay to beneficiaries specified amount 
upon death of insured, and where insured sub- 
sequently delivered policy to insurer upon re- 
ceipt of the cash surrender value of the policy, 
upon insured’s false daffidavit that the bene- 
ficiaries were dead, the transaction was inef- 








tective to surrender or cancel the policy.— 
Burr v. Mutual ife Ins. Co. of New York, Ore., 
187 Pac. 850. 

63. Imtoxicating Liquors—Character. — In a 


prosecution for pursuing the occupation of a 

retail liquor dealer in a county where the sale 

was forbidden where defendant did not put in 

issue his reputation, evidence as to his bad 

reputation as a seller of intoxicating liquors is 

ene v. State, ‘vex., 218 S. 
- 752 


64. Joint Adventures—Termination.—An ar- 
rangement for an indefinite period, under which 
defendants were to purchase corporate stock at 
a specified price for joint account of plaintiff 
and defendants, could be terminated at the will 
of either party.—Martin vy. Imbrie, U. S. Cc. C. 
\., 262 Fed. 44, 

65. Judgment—Default.—A party, moving to 
set aside a default judgment, must not only 
excuse his neglect in failing to file an answer, 
but must make a reasonable showing that he is 
entitled to a more favorable judgment than that 
already entered.—Hurle v. Hurle, S. D., 176 N. 
W. 510. 

66. Libel and Slande 
iX<tion, jest, 
actionabie.—-Corrigan  v. 
Y., 126 N. E. 260. 

67. Limitation of Actions—Open Account.— 
The rule that a statute of limitations does not 
begin to run on open, mutual running accounts, 
except from the last item in the account, ap- 
plies to an action to recover a penalty for: 
usury, and Revisal 1905, § 396, sub-sec. 2, does 
not bar such an action until two years after 
the last item.—English Lumber Co. v. Wachovia 
Bank and Trust Co., N. C., 102 S. BE. 205. 

68. Malicious Prosecution—Probable Cause.— 
While malice may be inferred from want of 
probable cause, the inference is not a necessary 
one, and may be rebutted from the facts and 
circumstances of the case.—Lenhart v. Key- 
stone Coal & Coke Co., W. Va., 102 S. E. 215. 

69. Master and Servant—Burden of Proof.— 
The burden of proof is upon the employer to 
show that the employe was warned of a non- 
obvious and extraordinary risk, or that he 
knew of and appreciated the danger from it.— 
Kangas vy. National Copper Mining Co., Idaho, 
187 Pac. 792. 

70.——Safe Place to Work.—The rule that an 
employer is bound to furnish a safe place for 
the work does not apply in favor of a servant 
employed in making a dangerous place safe, 
though the master is still obiiged to minimize 
the danger as far as practicable—Surman yv. 
Cruse, Mont., 187 Pac. 890. 

723 Total Disability.—An injury to a com- 
mon laborer’s only eye, so affecting his vision 
as to incapacitate him for the work he has been 
doing, and rendering his ability to do any 
remunerative labor more than doubtful, consti- 
tutes “permanent total disability,” with Em- 
ployers’ Liability Act, § 8, sub-see. 1 (e).— 
Brooks v. Peerless Oil Co., La., 8 So. 663. 
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72.——Vice Principal. — One employed as 
superintendent or foreman, with authority to 
supervise the master’s business and to employ 
and discharge employes and direct them in their 
work, is the master’s alter ego, or “vice prin- 
cipal,” and the negligence of such employe may 
be imputed to the master.—Buckeye Cotton Oil 
Co. v. Everett, Ga., 102 S. E. 167. 


73. Monopolies—Cold Storage. — Holding of 
articles of food in storage under arrangement 
or contract in violation of Cold Storage Act is 
violation of Anti-Trust Act.—Columbus Pack- 
ing Co. y. State, O., 126 N. E. 291. 


74. Mortgages—Implied Agreement.—If the 
mortgage is deducted from the purchase price 
agreed upon between the parties without an 
express agreement to assume and pay the 
mortgage, an agreement to that effect will be 
implied.—Hawn v. Malone, Ia., 176 N. W. 393. 

75. Munieipal Corporations—Compromise. — 
Though a municipality may not make a gift 
under a guise of a compromise of an entirely 
unfounded claim, its power to compromise a 
claim without reference to its ultimate validity 
is undoubted.—Clough ‘v. Verette, N. H., 109 
Atl. 78. 


76. Contributory Negligence.—In action for 
injuries, where plaintiff testified that when she 
was within 12 feet of sidewalk elevator she saw 
the doors were closed, and that her attention 
was then attracted elsewhere, during which 
time the doors were opened, allowing her to fall 
into opening, the question of contributory neg- 
ligence was for the jury; mere abstraction not 
being negligence per se.—Du Val v. Boos Bros. 
Cafeteria Co., Cal., 187 Pac. 767. 











77. Nuisance.—Where a lumber company 
unlawfully used the street for a lumber yard, 
depositing large piles in the street, the piling 
of lumber constituted a nuisance, and the lum- 
ber company was liable for the death of one 
killed by the falling of a pile of lumber.— 
Western States Gas & Electric Co. v. Bayside 
Lumber Co., Cal., 187 Pac. 735. 


78. Nuisance—Reasonable Use. — While one 
has the right to the exclusive dominion of his 
property and the right to enjoy it for all pur- 
poses for which such property is customarily 
enjoyed, yet the use must be reasonable and 
such as will not materially and prejudicially 
affect the rights of others——Magel v. Gruetli 
Benev. Soc. of St. Louis, Mo., 218 S. W. 704. 

79. Parent and Child—Custody of Child.—A 
child is not property, but is a citizen of the 
State, and the good of the child is regarded as 
the controlling force in directing its custody. 
and the courts will always look to this rather 
than to the whims and caprices of its parents. 
—Anthony v. Tarpley, Cal., 187 Pac. 779. 

80. Partnership—Joint Interest—A common 
or joint interest in profits alone does not con- 
stitute a partnership under Civ. Code, 1910, 
§ 3158, but a joint interest in the partnership 
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property or a joint interest in the partnership 
property and profits will create a partnership 
as to third persons.—Wester y. Everett, Ga., 102 
S. E. 159. 

$1. Payment—Application of. — A_ creditor, 
holding secured and unsecured claims, may 
apply an undirected payment on an unsecured 
claim.—Wilkes v. Kitchen, Ky., 218 S. W. 718. 

82. Principal and Agent—Declarations of 
Agent.—While the declarations of an agent are 
incompetent to prove agency, yet, where there 
is testimony otherwise to establish this fact, 
such declarations may be admitted as corrob- 
orative of such testimony.—Malsby & Co. v. 
Widincamp, Ga., 102 S. E. 178. 

83. Declarations by Agent. — Declarations 
of alleged agent admissible to show extent of 
authority.—Faber-Musser Co. v. William E. Dee 
Clay Mfg. Co., Ill., 126 N. E. 186. 

&84.——-Notice—Knowledge of agent must be 
acquired within scope of his authority to bina 
principal—United Disposal & Recovery Co. v. 
Industrial Commission, Ill., 126 N. E. 183. 

85. Railroads—Contributory 





Negligence. — 


T 


he reliance of one approaching a railroad 
crossing upon the giving of the usual warnings 
of an approaching train will not relieve him 
from the charge of contributory negligence, if, 








independent of this reliance, he had an oppor- 
tunity to protect himself by. the exercise of 
reasonable care.—Lanier Vv. Minneapolis, St. P. 
& S. S. M. Ry. Co., Mich., 176 N. W. 410 


86. Look and Listen.—It is the duty of a 
traveler approaching a railroad crossing to stop, 
look and listen, without which, if injured, he 
will be guilty of contributory negligence.— 
Cline v. McAdoo, W. Va., 102 S. E. 8. 


87.——Reciprocal Duty.—Persons operating a 
railroad engine and an automobile driver at- 
tempting to use a railroad crossing: have. a 
reciprocal duty to look and listen.—Cottam Vv. 
Oregon Short Line R. Co.,-Utah, 187 Pac. 827. 


88. Remainders — Contingent. — Contingent 
remainderman has no assignable interest during 
lifetime of holder of precedent estate.—Du Bois 
v. Judy, Ill, 126 N. BE. 104. 


89. Removal of Causes—Separable Contro- 
versy.—A separable controversy to which an 
alien is a party cannot be removed from a state 
to a fedral court, irrespective of whether the 
alien is a _ plaintiff or defendant.—Compania 
Minera y Compradora de Metales Mexicano, 8. 
A., v. American Metal Co., U. S. D. C., 262 Fed. 
183. 

90. Sales—Bailment.—Where articles are de- 
livered by one person to another, who is to per- 
form labor on them or to manufacture them into 
other articles for the former, the transaction is 
a “bailment’; but if the person who receives 
the articles may deliver in return articles which 
are not the product of those received, the trans- 
action is in fact ‘a “sale.’—Borman v. U. &., 
U. 8. C. C. A., 362 Fed. 26. 

91. Ultimate Purchase.—Where the _  ulti- 
mate consumer of pork and beans canned by 
defendant suffered ptomaine poisoning by rea- 
son of eating the product, the manufacturer 
may be liable under the implied warranty of 
wholesomeness, regardless of the absence of 
any privity of contract.—Davis v. Van Camp 
Packing Co., Iowa, 176 N. W. 382. 


92. Specific Performance—Judicial Discretion. 
+-Specific performance of a contract for the 
purchase of real estate may not be arbitrarily 
refused, but in the exercise of a sound legal 
discretion should be granted in the absence of 
some showing of inequity—Hager v. Rev., 
Mich., 176 N. W. 443. 








93. Taxation—Equity—An owner of land 
seeking the aid of Court of equity to have a tax 
sale set aside should at least be required to 
pay all taxes due and interest before the Court 
should exercise its equitable jurisdiction.—Reth 
v. Levinson, Md., 109 Atl. 76 


94. Taxation.—The franchise of a foreign 
corporation to do business in the state, other 
than an interstate commerce, is not a property 
right therein, and so taxable there, till exer- 
cised there, and ceases to be such when its 
exercise is discontinued.—People v. Alaska Pac. 
S. S. Co., Cal., 187 Pac. 742. 


95. Use and Occupation—Implied Promise.— 
Where one occupies another’s premises without 
any agreement for the payment of rent, the law 
implies a promise by the occupant to pay for 
the use and occupation a reasonable rental value 
thereof, unless an agreement is proven to exist 
between the parties that the occupancy is to be 
without rent—Von Padua v. American Type 
Founders’ Co., Idaho, 187 Pac. 793. 


96. Vendor and Purchaser—Sale in Gross.— 
A sale in gross is one without regard to quan- 
tity, sometimes termed a contract of hazard, 
and where land is sold without any specifica- 
tion of quantity, described as a certain farm, 
tract, lot, or parcel by street and number only, 
the sale is in gross, and does not bind vendor 
to convey any particular quantity.—Miller vy. 
Moore, Cal., 187 Pac. 763. 


97. Wills—Undue Influence.—While undue in- 
fluence may be established by indirect and cir- 
cumstantial evidence, it must be of such a na- 
ture that the inference may fairly be drawn 
therefrom that such influence was in fact exer- 
cised; and the mere existence of opportunity 
for undue influence does not prove its exercise. 
—Phelps v. Beard, Mich., 176 N. W. 406. 





b 
¥ 
' 
+ 
. 
e 
' 
































f 
: 
> 
; 


Sad PRN 





























































































